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officer and not to the old navy pay of the grade in the line to 
which he was transferred by the navy personnel act. 

The pa}' of a line officer of his present grade in tlie Navy 
according' to old navy rates is not his piiy according to then 
existing law, but is a rate of pay to which he would never 
have been entitled while holding his old rank and grade but 
for the navy personnel act. His pa^' has not been reduced 
by the "operation of that act, and I have therefore to advise 
you that he is entitled only to pa}^ at the rate of 12,142 per 
annum for shore service in the United States. 

PAY OF A SOLDIER AFTER APPREHENSION AS A 
DESERTER. 

A soldier who was appreliended as a deserter after having been absent in 
desertion from October 12, 1902, to Pecember 29, 1902, and who was 
discharged February 3, 190:5, is entitled to pay from the date of his 
apprehension until his discharge. 

Secretary of War, 
{Assistant Comptroller Mitchell to tht 

Apr i l W, 1903.) 
By your authoritj^, I am in receijjt of a coniiEunication 

from the Paymaster-General of the Army, dated the 14th 
' instant, as follows: ' 

"Respectfully forwarded to the Comptroller of the Ti'cas-
ui'V, requesting decision o?i the point raised by Lieutenant-
Colonel Oomegys, to wit, ' I s the soldier entitled to pay from 
date of apprehension to date of discharge?' I t has been the 
custom from timeinunemorialto view an apprehended deserter 
as entitled to pay and al[t)wances from date when he is again 
within the control of the military authorities, and as far as 
known to this office no objection thereto has ever been raised 
by the accounting officers of the Treasury. 

" B y authority of the Secretary of War." 
The soldier in this case is j-eported enlisted June 2, 1902, to 

serve tLree years; is reported absent in desertion from Octo
ber 12, 1903, to December 29, 1902, and discharged without 
honor hy reason of desertion February 3, 1903. 

Upon the facts presented in this case, the specific question 
of the Pajanaster-General is answered in the affirmative. This 
view is not inconsistent with my decision in this case of the 
30th ultimo with reference to the soldier's right to travel pay. 
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EXPENSE OF PROCURING OPTIONS AND ABSTRACTS 
OF TITLE IN T H E RECLAMATION OF ARID LANDS. 

The provision in the act of June. 17, 1902, for the reclamation of arid lands, 
does not authorize the expense of pi-ocuring options for rights of way, 
water rights, or lands. 

The expense of jjrocnring abstracts of title to land or rights to be acquired 
under the act of .Tune 17, 1902, which provides for the reclamation 
of arid lands, is payable from the appropriation known as the "Eecla-
ination F u n d , " provided the land or rights are to be purchased and 
not condemned. 

{Assistant Comptroller Mitchell to the Secretary of the Interior, 
April 22, 1903.) 

I have received j 'our communication of the 7th instant, as 
follows: » 

" I inclose a copj' of a letter of the 1st instant from the 
Acting Director of the Geological Survey in which he has 
requested that the opinion of the Comptroller of the Treasury 
be procured in connection with the administration of the 
reclamation service under the act of June 17, 1902 (32 Stat., 
3SS), on these point.s: 

"F i r s t . Whether the payment of a sum of money for an 
option for a right of way, water right, or land needed for the 
reclamation work,-would-be a proper-expenditure-from-the_ 
reclamation fund. 

" Second. Whether the paj'ment for services for the pre
paration of an a1>stract of title of lands or rights to be acquired 
for the reclamation work would be a proper expenditure. 

" In compliance with this request I have the honor to ask 
tliat 1 be supplied with an opinion on the points specified by 
the Acting Director." 

The act of June 17, 1902 (32 Stat., 388), provides: 

" T h a t all moneys received froui the sale and dispo,sal of 
public lands in Arizona, California, Coloj-ado, Idaho, Kansas, 
Montana, Nebraska, Nevada. New Mexico, North Dakota, 
Olilahoma, Oregon, South Dakota, Utah, Washington, and 
Wyoming, beginning with the fiscal year ending June thirtieth, 
nineteen hundred and one, including the surplus fees and 
commissions in excess of allowances to registers and receivers, 
and excepting the five per centum of the proceeds of the sales 
of public lands in the above States .set aside by law for educa-
tioual and other purposes, shall be, and the same are hereby, 
reserved, set asic e, and appropriated as a .special fund in the 
Treasury to be known as the 'reclamation fund' to be used 
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in the examination and survey- for, and the construction and 
maintenance of ii-rigation works for the storage, diversion, 
and development of waters for the reclamation of arid and 
semi-arid lauds in the said States and Territories, and for the 
payment of all other expenditures provided for in this Act." 

" S E C . 7. That where in carr\dng out the provisions of this 
.act it becomes necessary to acquire an3' rights or property, the 
Secretarjr of the Interior is hereby authorized to acquire the 
same for the United States bv purchase or bj' condemnation 
under judicial process, and to pay from the reclamation fund 
the sums which may be needed for that purpose, and it shall 
be the duty of the Attorney-General of the United States, upon 
the application of the Secretary of the Interior, under this 
act, to cause proceedings to be conuncnced for the condemna
tion within thirty'days from the receipt of the application at 
the Department of .lustice." 

v> . T*- -ir i r TV- . 

" SEC. 10. That the Secretary of toe Interior is hereby 
authorized to perform any and all acts and to make such rules 
and regulations as niaj' be neces.sary and proper for the pur
pose of carrving the provisions of this act into full force and 
effect."-

Section 3648 of the Revised Statutes provides: 
" N o advance of public mone^' shall be made in tiny case 

-whatever^ And in all-caines ofcontracts foT^ the performance 
of anj' service, or the deliver3' of articles of any description, 
for the use of the United States, payment shall not exceed the 
value of the service rendered, or of the articles delivered pre
viously to such p.iyment. I t shall, however, be lawful, under 
the special direction of the Pre.sident, to make such advances 
to the disbursing officers of the Governmeiit as may be neces
saiy to the faithful and prompt discharge of their respective 
duties, and to the fulfilment of the public engagements. The 
President ma^' also direct such advances as he ma\' deem 
necessary and pi-oper, to persons in the military and naval 
service employed on distant stations, where the discharge of 
the pa}' and emoluments to which they may' be entitled can not 
be regularly cfl'ected." 

By .section 7 of the act of June 17, 1902, sujn-a, Congress 
gave the Secretaiy of the Interior authority where it became 
necessary in carrying out the provisions of that act— 
" to acquire any right or property * * * for the United 
States by purchase or bj ' condemnation under judicial process 
and to pay from the reclamation fund the sums which may be 
needed for that purpose," 
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and made it the duty of the Attorney-General, on the applica
tion of the Secretary of the Interior, to prosecute said pro
ceedings. 

Technically the words " b y purchase" might be construed 
as including the po^er to acquire by condemation under judi
cial process, for, technically, purchase includes all modes of 
acquisition either than that of dcsceut. But in the above act 
it is evident the words " by purchase " are used in a sense not 
technical, but a.s meaning the acquisition by contract between 
the parties a,s distinguished from acquisition by condemnation 
proceedings. 

The act confers upon the Secretary of the Interior power to 
acquire any rights or property needed to carry out the pro
visions of the act either by condemnation proceedings or by 
private purchase, at his. discretion. See /{ohl et al. v. United 
States iŜ I U. S., Sr.T). 

The Secretary of the Interior would have the right to pur
chase whatever rights or property that is neces.sary in his 
judgment to carry out the pi'ovisions of the act, and this 
would include the right to purchase " a right of waj', water 
right, or land needed for the reclamation work," and to pay 
for the same from the reclamation fund, but by section 3648 

_SM/2»i, beforeJie_canjegall3^ pay for such rights or property, 
the ownership of such rights or property must vest in* th¥ 
United States. I do not think he would be authorized to 
contract and pay money for a mere option to purchase such 
rights or property. (3 ('omp. Dec , 221; id., 188; 4 id., 446; 
id., 544; id., 687; 6 id., 949; 7 id., 62.) 

The act of June 17,1902, supra, makes no specific jjrovision 
as to how abstracts of title that may be required in the prose
cution of the work provided for therein shall be paid for. 

The Secretary of the Interior may, however, under the 
authoritj^ conferred on him in section 10, supra, make such 
rules and regulations and perform such acts as are necessarj' 
to carry out the provisions of the act, and if in doing so it 
should be found necessary to make expenditures for abstracts 
of title to lauds it is proposed to acquire by purchase, such 
expenses could properly be paid from the reclamation fund. 
(3 Comp. D e c , 216, 218.) 

If any of the abstracts referred to \)y you are for use by 
the district attorneys in condemnation proceeding, j 'ou would 
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not be authorized to pay the expenses of procuring such 
abstracts from the "reclamation fund." (3 Comp. D e c , 316, 
218.) 

The act of June 17, 1902, siqjra, creating the "reclamation 
fund," provides that it may— 

" be used in the examination and survey for and the con.struc-
tion and maintenance of irrigation works for the storage, 
diversion, and development of waters for the reclamation of 
arid and semi-arid land.s in the said States and Territories, and 
for the payment of all other expenditure.^ provided for in this 
act." 

The act further provides that— 

" t h e Secretory of the Interior is hereby authorized to acquire 
the same [meaning lands and rights] for the United States by 
purchase or by condemnation under judicial process and to 
pay from the reclamation fund the sums which may be needed 
for that purpose." 

It was clearly' the intention of the provisions of this act to 
provide for all expenses that were incurred in connection 
with the execution of the act not otherwise pi'ovided for. 
" W h e n , " however, " a suit for condemnation is brought the 
expenses of such suit, like all other suits in which the United 
States are a part}', arc payable from the appropriations made 
for the rDepartment-of 'Justice." ^^(3^Compr^Dec.,"216, 217;" 
.see also 1 Comp. D e c , 317; 2 Comp. D e c , 201.) 

Your first question is an,s\vered in the negative and your 
second one in the affirmative, subject to the limitation above 
set forth. 

RETIREMENT OF AN OFFICER OF THE NAVY 
UNDER A SPECIAL ACT. 

An officer of the Navy who was on tlie retired list at the date of the passage 
of tlie navy personnel act of Starch 3, 1S99, and who sul:)sequeiit 
thereto, by authority of tlie act of January 30, 1903, was appointed 
to a higher grade on the retired li.st " a s of the date he was entitled to 
examination for promotion," which was prior to the pa.ssage of the 
navj- personnel act, will be considered as ha\ ing been appointed on 
tha t date, and lie is therefore not to be reganied as having been retired 
under the provisions of section 11 of the navy personnel act. 

{Decision hy Assistant Comptroller Mitchell, Api'il 22, 1903.) 

The Auditor for the Navy Department submits for approval. 
disapproval, or modification his decision making an original 
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-construction of an act approved January 30, 1903 (Private— 
No. 298), as follows: 

" Ju l iu s A. Kai.ser, pa.ssed assistant engineer, U. S. Navy, 
has presented to this office a claim for the difference t>etween 
active-duty pay as a.ssistant engineer and passed assistant 
engineer from October 13, 1868, to Jidy S, 1873; and difler-
ence between the two grades on the retired list from July 9, 
1873, to May 1, 1S98; and diflerence of pay i»i .same grades 
on active duty from May 2, 189S, to October 15, 1S9S; and 
same difference on the retired list from October 15, 1S9S, to 
the present tiiiie. Also that he lacked two moiiths and six 
days of completing his first five years' acti^ e service required 
in order to entitle him to pay in his second fi\e years, and 
being on acti\e duty during the Spanish war, he claims that 
the period of such active service should be credited to him; 
and that he should be paid as passed assistant engineer in his 
second five years of .service. 

" Under the act for his relief approved January. 30, 1903, 
as follows: 

" (Private—No. 298), entitled 'An act for the relief of Julius 
A. Kaiser.' 

" ' T h a t the President of the United States be, and he is 
hereby, authorized to nominate and, by and with the advice 
and consent of the Senate, to appoint Julius A. Kaiser upon 
the retired list of the Navy, in the grade of passed assistant 
engineer, as of the date he was entitled by law or Navy Reg-
idatious-to-examination^foiipyomotimi from assistant engineer 
to said grade.' ' 

"The Navy Department on February 21, 1903, informed 
Mr. Kaiser, that the President, with advice and consent of the 
Senate, had appointed him a passed assistant engineer in the 
Navy, with the rank of lieutenant, on the retired list, from 
the 13th of October, 1868, in conformity with the provision of 
an act of Congress approved January 30, 1903. The Depart
ment also advised this office that Mi-. Kaiser had been appointed 
a passed assistant engineer on the retired list from October 13, 
186S. The Na\ y Register of 1864 shows that he was appointed 
a third assistant engineer in the Navy September 8, 1863. 

" He was placed upon the retired list July 8,1873, as second 
assistant engineer. 

"Under the terms of the act for his relief, supra, he was 
placed upon the retired list as passed assistant engineer from 
the date he became entitled to examiniition to that position. 
October 13, 1S6_8. 

" P r i o r to 1874 assistant engineers in the Navy were desig
nated as first, second, and third assistants. By the act of Feb
ruary 24, 1874, Supplement to the RcAiscd Statutes, page 4, 
their titles were changed, as follows: 


